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VIRGINIA 

LAW REVIEW 

Vol. VI. FEBRUARY, 1920 No. 5 

FIDUCIARY POWERS OF NATIONAL BANKS. 

AMONG the many difficulties confronting Congress in draft- 
ing that masterpiece of constructive legislation, the Fed- 
eral Reserve Act, 1 was the problem of devising some means of 
permitting state banks and trust companies to enter the Federal 
Reserve System and enjoy the privileges thereof, without at the 
same time creating a situation which would render it impossi- 
ble for national banks to continue to exist in competition with 
such state institutions. 

As two-thirds of the banking capital of the country was held 
by state banks and trust companies, and there were nearly three 
times as many such corporations as there were national banks, 
it was necessary, in order to effect some of the most important 
purposes of the Act — the creation of an elastic currency, the 
unification of our banking system, the mobilization of reserves, 
and the prevention of panics — to induce the state institutions to 
enter the System. 2 To accomplish this, it was necessary to of- 
fer them practically all the advantages of membership without 
materially restricting their powers and privileges enjoyed un- 
der the state laws. 3 

1 Act of Dec. 23, 1913, 38 Stat. L. 251, Comp. Stat. '16, § 9785, et seq. 

* Owens, Federal Reserve Act, pp. 40, 48; Holdsworth, Money and 
Banking, p. 383; Senate Report No. 133, 63rd Congress, 1st Sess., pt. 
2, pp. 7, 8. 

' As a matter of fact, few state institutions did join the System un- 
til after Congress had amended Section 9 so as to expressly provide 
that, "* * * any bank becoming a member of the Federal Reserve 
System shall retain its full charter and statutory rights as a State bank 
or trust company, and may continue to exercise all corporate powers 
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But, as a general rule, state institutions competing with nat- 
ional banks possessed much broader powers and were subject to 
less restraint than national banks. In nearly every State of 
the Union, state corporations were permitted to combine with 
the business of commercial banks and savings banks the busi- 
ness of trust companies. 4 Trust companies were so generally 
engaged in the banking business that an eminent authority on 
the subject 3 had said, "The trust company has, in most States, 
so far entered into the field of the ordinary bank, that a proper 
definition would assign to it both banking and trust functions." 
And in many States the laws expressly provided for the organ- 
ization of corporations for the purpose of combining both 
classes of business. 6 And, even where the state laws expressly 
forbade them to engage in banking, the trust companies often 
evaded such provisions and engaged in at least some of the 
important phases of commercial banking. 7 Thus, there ex- 
isted in the country a very large and rapidly growing class of 
corporations which were competing with national banks for 
commercial business and, at the same time, exercising the very 
broad powers of trust companies. 

Such corporations possessed great advantages over national 
banks. Not only was the strictly trust business itself very prof- 
itable but their banking powers were usually much broader than 
those of national banks, and they were subject to fewer restric- 
tions. Thus, thej' could lend money on a much wider range of 
securities, including both real and personal property: and they 
could lend for longer terms. They could pay interest on de- 
posits, thus attracting depositors and, at the same time, leaving 
themselves free to lend to whomsoever they chose, without feel- 
ing that they must first accommodate their depositors. They 

granted it by the State in which it was created, and shall be entitled 
to all privileges of member banks." Act of June 21, 1917, 40 Stat. L. 
232. 

In some States they were permitted to exercise still other powers, 
e. g., to write fidelity insurance, title insurance and surety bonds, to 
act as insurance agents, to abstract titles to real estate, etc. 

5 Herrick, Trust Companies, p. 2. 

" See statutes cited in footnote 43, infra. 

' Holdsworth, Money and Banking, p. 302; Herrick, Trust Companies, 
p. 15. 
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could deal in mortgages and real estate, as well as in stocks, 
bonds, and commercial paper. Furthermore, they were usually 
not limited to a fixed proportion of their capital and surplus in 
making loans to a single borrower, and in some States were 
not even required to maintain cash reserves. 

The great variety of financial activities engaged in by trust 
companies not only opened up many sources of profit which 
were closed to national banks but their wide powers and com- 
plete facilities attracted customers ; since it is a distinct conveni- 
ence to most people to transact all their financial business 
through the same institution. The trust companies could han- 
dle their customers' banking business, receive their valuables 
for safe-keeping, care for their property, manage their estates, 
make investments for them, give them financial and even legal 
advice, draw up their wills for them, and then execute the same 
after their departure from this world. 8 

As far back as the seventies, the fact that trust companies 
were beginning to come into competition with banks had be- 
gun to cause apprehension among other classes of bankers. 9 
But, notwithstanding many complaints and protests on the part 
of commercial bankers, the trust company movement had gone 
steadily forward and the trust companies had engaged more 
and more in the business of commercial banking. 10 In many 
of the States commercial banks were granted power to establish 
trust departments and thus were enabled to meet this competi- 
tion. 11 But national banks had been granted no such relief, and 
the situation was becoming so serious as to handicap them 
greatly in their competition for the business essential to their 
existence. 



" Herrick, Trust Companies, p. 32; Holdsworth, Money and Banking, 
pp. 302. 303. 

' Herrick, Trust Companies, p. 14; citing Report of Comptroller of 
Currency, 1873. p. xliii; Bankers Magazine, vol. 2S, p. 520 (Jan. 1874); 
id., vol. 30, p. 777 (April, 1876). 

" Herrick, Trust Companies, p. 15; Holdsworth, Money and Banking, 
p. 303. 

" B. g., Ga. Code. 1914, § 2817; Idaho Session Laws, 1911, chap. 124. 
§ 20; Hurd's Rev. Stat., 111., 1915-1916, chap. 16a, § 1; Revised Laws of 
Nevada, 1912, § 620. 
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It is true that national banks did possess some advantages 
over state banks and trust companies, and these somewhat off- 
set the advantages of the state institutions over national banks. 
Chief among the advantages of national banks was the power 
to issue circulating notes. 

But if state banks and trust companies were admitted to the 
Federal Reserve System, they would gain practically all the 
advantages hitherto enjoyed exclusively by national banks, ex- 
cept the right to issue circulating notes, and even that right 
would become less important as the national bank notes were 
gradually supplanted by the new currency provided for in the 
Federal Reserve Act. If the state institutions joining the Fed- 
eral Reserve System were permitted to continue to transact the 
more comprehensive and lucrative business permitted under the 
state laws, it was difficult to say what would become of the nat- 
ional banks which Congress had long ago found it necessary to 
create and protect as instruments for transacting the fiscal af- 
fairs of the Government. 

If the powers of state banks were materially curtailed upon 
their entering the System, very few, if any, of them would vol- 
untarily join, 12 and it would have been both undesirable and im- 
practicable to have attempted to compel them to do so. 13 

In order to compensate national banks, therefore, for the ad- 
vantages gained by state banks and trust companies in being ad- 
mitted to the Federal Reserve System, and to enable national 
banks to continue to exist in competition with such state insti- 
tutions, Congress decided to do unto the national banks as some 
of the States had done as to the state banks, and to permit them 

11 See footnote 3, sufra. 

" In order to provide the country with a bank note currency of sta- 
ble and uniform value, Congress found it necessary to enact a statute 
imposing a prohibitive tax on the circulating notes of state banks. 
(Act of July 13, 1866, 14 Stat. L. 98.) This Act not only drove the 
state bank notes out of existence but also drove many of the state banks 
into the National Banking System. As this Act was held to be con- 
stitutional (Veazie Bank v. Fenno, 8 Wall. 533), it is probable that 
Congress has power to enact a statute which would compel all state 
banks either to join the Federal Reserve System or go out of exist- 
ence. But such a drastic measure was neither desirable nor expedient. 
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to exercise some of the more important fiduciary powers exer- 
cised by trust companies. 14 

The Original Act. 

In enacting the Federal Reserve Act, therefore, Congress in- 
serted the following provision: 15 

"Section 11. The Federal Reserve Board shall be authorized 
and empowered: 

******** 

"'(k) To grant by special permit to national banks applying 
therefor, when not in contravention of State or local law, 
the right to act as trustee, executor, administrator, or reg- 
istrar of stocks and bonds under such rules and regulations 
as the said board may prescribe." 

An analysis of this provision discloses that: 

1. The only fiduciary capacities in which national banks 

could act under authority of this section were: (a) 
Trustee, (b) Executor, (c) Administrator, (d) Regis- 
trar of stocks and bonds; 

2. They could act in these capacities only when the right to 

do so had been granted by special permit of the Federal 
Reserve Board; 

3. The Board could grant such permit only when the exer- 

cise of such powers by national banks was "not in con- 
travention of State or local law;" 

4. The exercise of such powers was subject to such rules and 

regulations as the Federal Reserve Board might pre- 
scribe. 

Under this section, national banks could not act as guard- 
ians, 1 " assignees, receivers, 17 committees of estates of lunatics, 
nor as transfer agents. 18 Nor did the Act require national 
banks to deposit funds held by them in trust in other institu- 

" 3nd Ann. Rep. Fed. Res. Bd. (1915), p. 12; Holdsworth, Money and 
Banking, p. 383. 

" Subsection (k) of Section 11, for convenience referred to as Sec- 
tion 11 (k). 

" 1 Fed. Res. Bulletin 269; 4 Fed. Res. Bulletin 744. 

" 1 Fed. Res. Bulletin 362. " 2 Fed. Res. Bulletin 456. 
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tions, 19 nor to invest them in certain classes of securities, 20 nor 
to segregate funds held in trust from their other assets. From 
the very first, however, the Board, by regulation, required na- 
tional banks exercising trust powers to establish separate trust 
departments and to keep the funds, securities and investments 
held in trust separate from the general funds and securities of 
the bank. 21 

"When Not in Contravention of State or Locae Laws." 

One of the first questions which the Federal Reserve Board 
found it necessary to pass upon in administering this section of 
the Act was as to the meaning of the phrase "when not in con- 
travention or State or local law.'' There was probably no State 
in which a statute in terms expressly prohibited national banks 
from exercising such powers, and very few which expressly au- 
thorized them to do so. The question could not be determined, 
therefore, by ascertaining merely whether a state law specific- 
ally prohibited or permitted national banks to act in the capaci- 
ties mentioned in Section 11 (k). 

Among counsel there was great diversity of opinion as to 
the meaning of the phrase. Some held that it would contra- 
vene the laws of a State for national banks to exercise such 
powers, unless the laws of such State specifically permitted cor- 
porations doing a general banking business similar to the busi- 
ness of a national bank to exercise such powers. Others held 
that if any corporation doing a banking business — i. e., either 
trust companies or state banks — were permitted to exercise 
such powers, there was no inconsistency in permitting national 
banks to do likewise. Another view was that, although trust 
companies might be confined by the express laws of the State to 
the exercise of these powers, nevertheless, if they directly or in- 
directly engaged in the business of commercial banking, it was 
permissible to grant trust powers to national banks. 

The Board first announced that it would grant national banks 
permits to act in fiduciary capacities where the exercise of the 
powers granted would not contravene the general policy of the 

" I Fed. Res. Bulletin 125. =° 1 Fed. Res. Bulletin 306. 

31 Regulation H. Series of 1915; 1 Fed. Res. Bulletin 43. 
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state laws as indicated by the statutes dealing with state bank- 
ing institutions; and that it would refuse such permits in those 
cases where the exercise of such powers by a national bank 
would be clearly in contravention of the general policy of the 
state laws. 22 

Upon further consideration of the several aspects of the case, 
however, the Board decided that the language, "when not in 
contravention of state or local law," should be given its ordi- 
nary or literal interpretation, and announced that its policy 
would be to grant such application, unless there was some pro- 
vision of the state law which either expressly or by necessary 
implication prohibited national banks from exercising such 
powers. 23 

The Supreme Court of New Hampshire very early decided 
the obvious point that where a state law provides that, "No 
trust company, loan and trust company, loan and banking com- 
pany, or similar corporation, shall hereafter be appointed ad- 
ministrator of an estate, executor under a will, or guardian or 
conservator of the person or property of another," national 
banks could not act in such capacities. 24 

Constitutionality. 
It was contended that Section 11 (k) was unconstitutional, 
and the action of the Federal Reserve Board in granting nat- 
ional banks permits to exercise the powers authorized thereun- 
der was made the subject of much criticism and opposition on 
the part of a number of trust companies, even in those States in 
which trust companies were engaged in the business of com- 
mercial banking in direct competition with national banks. 25 
The Board very properly took the position, however, that, as an 
administrative body, it could not question the constitutionality 
of the Act of Congress by which it was created, but must as- 
sume it to be constitutional and proceed to administer it until it 
was declared unconstitutional by a court of competent juris- 
diction. 20 ' 

* 1 Fed. Res. Bulletin 33. 34. " 2 Fed. Res. Bulletin 523. 

" Appeal of Woodbury, 78 N. H. 50, 96 Atl. 299. 
" 2nd Ann. Rep. Fed. Res. Bd. (1915). p. 12. 
" I Fed. Res. Bulletin 33, 34. 
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The Board did not have to wait long for the question to be 
tested in the courts. Test cases were promptly brought in Illi- 
nois, Michigan and Massachusetts. 27 The Attorney General of 
New Jersey was also petitioned to bring proceedings to test the 
constitutionality of the Act, but declined to permit his name to 
be used. 

The Illinois Case. 

The first case in which the constitutionality of Section 1 1 (k) 
was passed upon by a court was that of People v. Brady, 28 de- 
cided December 22, 1915, by the Supreme Court of Illinois. 
A national bank, which had obtained a special permit from the 
Federal Reserve Board to act as trustee, executor, administra- 
tor or registrar of stocks and bonds, when not in contravention 
of State or local law, applied to the Auditor of Public Accounts 
of the State of Illinois for a certificate of authority to act under 
the Trust Act of the State of Illinois. The Auditor refused to 
grant such certificate, and the bank petitioned the court for a 
writ of mandamus commanding him to do so. The Auditor de- 
murred, assigning as reasons justifying his refusal to issue the 
certificate, that: (1) Section 11 (k) was unconstitutional be- 
cause it was a delegation of legislative authority by Congress 
to the Federal Reserve Board; (2) it was unconstitutional be- 
cause it was beyond the power of Congress to grant such a 
franchise to a national corporation; (3) to permit national 
banks to act as trustees, executors, administrators or registrars 
of stocks and bonds in Illinois would be in contravention of 
the State laws. 

Taking up the first proposition, the Court decided that Sec- 
tion 11 (k) was not a delegation of legislative power by Con- 
gress in violation of the Constitution. The Court said : 29 

«* * * i n our opinion Congress, by the passage of the 
Federal Reserve Act, purported to authorize such national 
banks as complied with its terms to act as trustees, execu- 
tors, etc., and it was but left to the Federal Reserve Board 

57 The Massachusetts case, however, had not been decided when the 
Supreme Court of the United States passed on the question, and, there- 
fore, it was never pressed to a final decision. 

" 271 111. 100, 110 N. E. 864. a At p. 866. 
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to determine which national banks making application 
complied with and were entitled to the provisions of the 
act. The legislation granting the power was that of Con- 
gress; the decision as to what banks the legislation was 
applicable was delegated to the Federal Reserve Board. 

™ ^ t* t* ™ ^ t* *P 

"The Federal Reserve Board is the mere agent of the law- 
making department to ascertain and declare whether or 
not the exercise of trust powers by a national bank would 
be in contravention of state or local law, and, having once 
decided the exercise of such trust functions by national 
banks did not contravene state or local law, the Board had 
then imposed upon it but the ministerial duty of issuing 
the permit. 

"While it is difficult to define the line which separates legis- 
lative power to make laws from administrative authority 
to make regulations or apply the legislative provisions, we 
think in the act here involved no legislative power was at- 
tempted to be delegated to the Federal Reserve Board, but 
the authority conferred upon it was purely administrative.'' 

Passing to the second point, the Court decided that Section 
11 (k) was unconstitutional for the reason that Congress ex- 
ceeded its authority in attempting to confer such powers on 
national banks. The Court discussed the principles that the 
Federal Government is one of enumerated powers, and those 
powers not delegated to the United States or prohibited to the 
States by the Constitution are reserved to the States respect- 
ively, or to the people; that Congress has power to make all 
laws necessary and proper for carrying into execution the pow- 
ers specifically granted to the United States in the Constitution ; 
that in the exercise of such incidental power, Congress can cre- 
ate banks as convenient, useful and essential instruments of the 
Government in its fiscal operations, 30 and continued: 

"The basis upon which the authorities rest that Congress has 
power to create a banking corporation and authorize it to 
carry on a general banking business is that such institutions 

" Citing Martin v. Hunter's Lessee, 1 Wheat. 304; McCulloch v. 
Maryland, 4 Wheat. 316; Osborn v. United States Bank, 9 Wheat. 738; 
United States v. Harris. 106 U. S. 629. 
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are necessary and appropriate agencies for the carrying out 
of certain governmental functions, and while they are au- 
thorized to engage in a general banking business (Rev. 
Stat. U. S. § 5136), such authority is necessary to their 
continued existence and the exercise of such power is nec- 
essary to enable the corporations to serve the purpose of 
their creation. The power to create them was never sus- 
tained on the ground that Congress had the right to char- 
ter a corporation for the purpose, alone, of engaging in the 
private trade of banking ; but the power of such corporation 
to engage in such trade or business was sustained as neces- 
sary to perpetuate the life of the corporation created as an 
instrument or agent for carrying out the objects and pur- 
poses of the government. 

"We come, then, to the inquiry whether Congress has the 
power to authorize a banking corporation created by it, to 
engage in the business of acting as trustee, executor of 
wills, administrator of estates, or registrar of stocks and 
bonds. If such power exists, it must be either because Con- 
gress has the power to create a corporation for that purpose, 
or became the possession of such authority by corpora- 
tions Congress has the power to create is necessary to the 
continued existence of the corporations. It will not be 
contended Congress has power to create corporations for 
the sole purpose of acting as trustees, executors, or admin- 
istrators, and it is not attempted to do so. Such corpora- 
tions could not be made the instrumentalities for carrying 
out governmental functions. The business of such corpo- 
rations appertains to private property rights under the laws 
of the several states, their devolution, descent, and distri- 
bution. These are subjects of regulation by the states 
and not subject to the control of Congress. United States 
v. Fox, 94 U. S. 315, 24 L. Ed. 192; Pennoyer v. Neff, 95 
U. S. 714, 24 L. Ed. 565; Brown v. Fletcher's Estate, 210 
U. S. 82, 28 Sup. Ct. 702, 52 L. Ed. 966; Yonley v. Lav- 
ender, 88 U. S. (21 Wall.) 276, 22 L. Ed. 536; Security 
Trust Co. v. Black River Nat. Bank, 187 U. S. 211, 23 
Sup. Ct. 52, 47 L. Ed. 147. 

"Trust companies or corporations organized for the purpose 
of acting in trust capacities are very different from bank- 
ing corporations. In some of the States a corporation may 
be authorized to do a banking business and also to act as 
trustee, executor, or administrator; but the two functions, 
when exercised by the same corporation, are kept separate 
and apart. In some states banks do not exercise the pow- 
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ers of trust companies, and in others trust companies do 
not exercise banking functions. Since Congress has no 
express or implied power to create trust companies to act 
as trustees, executors, or administrators, the nature and 
character of their business making them the creatures of 
the various states, Congress could only vest national bank- 
ing corporations with such powers if they were reasonably 
necessary to the efficiency of such corporations for the pur- 
poses of their creation as governmental agencies. If Con- 
gress had deemed the exercise of trust powers by national 
banks necessary to the accomplishment of the governmen- 
tal purposes for which they were created, it would seem 
such power would have been granted expressly to all nat- 
ional banks, as was the power to exercise certain banking 
functions granted by section 5136 of the federal statutes. 
The right of a national bank to act as trustee, etc., as con- 
ferred by the Federal Reserve Act, was made elective with 
the bank. This feature of the act would preclude the con- 
clusion that Congress deemed it necessary, on any ground, 
that national banks possess the power to act as trustees, ex- 
ecutors, administrators, or registrars of stocks and bonds. 
If it had it is evident it would not have made the act elec- 
tive and permissive. National banks, without the power 
to act as trustees, etc., have efficiently served the govern- 
mental purposes for which they were primarily created, 
and it not being shown such added powers are now neces- 
sary to the further success of such purposes, and we being 
of the opinion the powers attempted to be conferred by 
Congress belong strictly to the states, we think the act, in 
so far as it attemped to confer such powers upon national 
banks, is unconstitutional and void." [Italics ours.] 

It will be noted that the Court first set up the test that, "If 
such power exists, it must be either because Congress has the 
power to create a corporation for that purpose, or because the 
possession of such authority by corporations Congress has the 
power to create is necessary to the continued existence of the 
corporation;" but, instead of applying this test to the facts, the 
Court abandoned it and argued that it was beyond the power of 
Congress to confer such powers on national banks, because, 
"Congress could only vest national banking corporations with 
such powers if they were reasonably necessary to the efficiency 
of such corporations for the purposes of their creation as gov- 
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emmental agencies," and "the exercise of trust powers by nat- 
ional banks" was not "necessary to the accomplishment of the 
governmental purposes for which they were created." 

The Court argued that Congress itself could not have be- 
lieved the exercise of trust powers to be necessary to national 
banks because it left it to the banks to elect whether or not 
they should exercise such powers. If this test should be ap- 
plied to all private powers of national banks it would be impos- 
sible to sustain the constitutionality of any. 

Taking up the third point, the Court decided that to permit 
national banks to act as trustees, executors, administrators or 
registrars of stocks and bonds would be in contravention of the 
state law. After discussing the difficulties with regard to the 
examination and regulation of the trust business of national 
banks by the state authorities, but without citing any specific 
section of the state law which either expressly or by necessary 
implication forbade national banks to exercise such powers, the 
Court, concluded as follows: 

"We have before attempted to point out that the power to 
act as trustee, executor, or administrator was not neces- 
sary to be conferred upon national banks to enable them to 
serve the purpose for which they were created, nor neces- 
sary to the vitality or continued existence of the corpora- 
tion. We are furthermore of opinion that those are sub- 
jects exclusively within the jurisdiction of the state. Cer- 
tain powers of government belong exclusively to the states, 
and certain powers exclusively to the national government. 
The power to regulate property within the limits of the 
state, the modes of acquiring and transferring it, and the 
rules of descent and distribution of property are subjects 
belonging exclusively to the jurisdiction of the state. 
United States v. Fox, supra; Pennoyer v. Neff, supra; 
Overby v. Gordon, 177 U. S. 214, 20 Sup. Ct. 603, 44 L. 
Ed. 741 ; Yonley v. Lavender, supra, Trustees, executors, 
and administrators deal with private property. They are 
the instrumentalities through which estates are settled and 
the transfer of property effected, and through which pri- 
vate property is protected and guarded for the purpose of 
applying it to the uses for which it was intended. They 
are not subjects over which the federal government has 
been given control, and any attempt to exercise such con- 
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trol would be 'in contravention of state or local law,' which 
is forbidden by section 11 (k) of the Federal Reserve Act, 
and would also be in violation of the Constitution." 

The Court, therefore, sustained the demurrer and denied the 
writ of error. 

The decision of the Court that the granting of trust powers 
to national banks was in contravention of the state law was a 
sufficient ground for refusing the writ of mandamus, and, 
therefore the Court's opinion on the constitutional question 
amounted to nothing more than a mere dictum. 

No attempt was made to take the case to the Supreme Court 
of the United States; but it seems certain that the Supreme 
Court would have refused to review the case upon a writ of er- 
ror, for, in a similar case it had declared that, "It is * * * 
settled law that, where the record discloses that if a question 
has been raised and decided adversely to a party claiming the 
benefit of a provision of the Constitution or laws of the United 
States, another question, not Federal, has been also raised and 
decided against such party, and the decision of the latter ques- 
tion is sufficient, notwithstanding the Federal question, to sus- 
tain the judgment, this Court will not review the judgment." 31 

More than two years later, however, after the Supreme Court 
of the United States had reversed a judgment of the Supreme 
Court of Michigan, similar in effect but based solely on the con- 
stitutionality of the Act, the same national bank again sought a 
mandamus to compel the Attorney General of Illinois to issue 
it a certificate of authority to act under the Trust Act of the 
State of Illinois. The Supreme Court of Illinois, after review- 
ing its former decision, and mentioning the fact that no appeal 
therefrom had been prosecuted or writ of error sued out to re- 
verse it, but admitting that it was erroneous, held that the mat- 
ter was res adjudicata and that it was without power to hear 
and determine the case so long as its former judgment was in 
full force and effect. It accordingly refused the writ. 32 

The Court said: 

"* * * Under the decisions of the Supreme Court of the 

31 Eustis v. Bolles, 150 U. S. 361, 366. 

82 People v. Russell, 283 111. 520, 119 N. E. 617. 
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United States, our judgment was erroneous; but the con- 
clusiveness of a judgment upon the parties to it does not 
depend upon whether it is erroneous. (Case v. Beaure- 
gard, 101 U. S., 688.) Although it may be based upon 
unsound principles, it is binding on the parties and on the 
court rendering it unless reversed or set aside, and it is un- 
affected by the fact that in another case another court has 
rendered a different judgment upon the same issues of 
law or fact. We do not understand that we have the power 
to entertain, hear, and determine this case so long as our 
judgment in the same case rendered at a former time is in 
full force and effect. * * *'' 

In view of the fact that the Court stated that its judgment 
was erroneous, the Attorney General decided to grant such cer- 
tificates, even though such judgment was still "in full force and 
effect" and in spite of the fact that it specifically held that the 
granting of such powers to national banks in Illinois was in con- 
travention of the state law. 33 However, a subsequent amend- 
ment to Section 11 (k) has rendered this question immate- 
rial. 3 - 1 

The Michigan Case. 

The next court to pass upon the constitutionality of Section 
11 (k) was the Supreme Court of Michigan. The case was 
Fellows, ex rel. Union Trust Co., v. First National Bank of 
Bay City. 35 

Under the laws of Michigan, trust companies were not per- 
mitted to engage in the business of commercial banking, and 
commercial banks were not authorized to transact the business 
of trust companies : but there was no statute in Michigan which, 
in the opinion of the Federal Reserve Board, either expressly or 
by necessary implication prohibited national banks from exer- 
cising fiduciary powers. The Board, therefore, granted to a 
national bank the right to act as trustee, executor, administrator 
and registrar of stocks and bonds. 

The bank undertook to act as trustee under a mortgage to 
secure certain bonds. Thereupon, on the relation of certain 

33 See 4 Fed. Res. Bulletin 524. 3 * See infra. 

35 192 Mich. 640, 159 N. W. 335. 
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trust companies, the Attorney General of the State instituted 
proceedings in the nature of quo warranto in the state Supreme 
Court to prevent the bank from acting in this capacity. 

The bank pleaded Section 11 (k) of the Federal Reserve Act 
and the special permit of the Federal Reserve Board granted 
thereunder. The Attorney General demurred to the plea on the 
same three grounds as had been relied upon by the Attorney 
General of Illinois: (1) That Section 11 (k) was unconstitu- 
tional because it was beyond the power of Congress to confer 
such powers on national banks; (2) that, even if Congress pos- 
sessed such authority, it could not delegate it to the Federal 
Reserve Board; (3) that the granting of such powers to nat- 
ional banks located in Michigan was in contravention of the 
state laws. 

The contention was also made on behalf of the bank that the 
state court was without jurisdiction to oust a corporation or- 
ganized under the laws of the United States or to enjoin such 
corporation from exercising any or all of its franchises within 
the borders of the State. But, as a discussion of this question is 
beyond the scope of this article, it will be dismissed with the 
statement merely that the jurisdiction of the state court was up- 
held both by the state court itself and later by the Supreme 
Court of the United States. 

By direction of the Federal Reserve Board, its Counsel co- 
operated with the national bank in the conduct of this case and 
filed a brief on behalf of the Federal Reserve Board as amicus 
curiae. 

In an opinion apparently written before the opinion of the 
Court was prepared, Mr. Justice Brooke elaborately reasoned 
that the exercise of fiduciary powers by national banks would 
be in contravention of the state law and, therefore, the Federal 
Reserve Board had no power under the terms of the Act to au- 
thorize the exercise of such powers by national banks located in 
Michigan. Had the majority of the Court concurred in this 
opinion, a decision as to the constitutionality of the Act would 
have been unnecessary. 

But six of the eight justices composing the Court concurred 
in a different opinion wherein the Court expressly held that it 
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would not be in contravention of the state law for national 
banks to exercise the powers enumerated in the Act. Thus, the 
Court, in effect, sustained the construction placed upon the Act 
by the Federal Reserve Board — that it was not in contravention 
of state law for national banks to exercise such powers unless 
there was some state law which either expressly or by neces- 
sary implication forbade them to do so. 

The Court, however, held that the Act was unconstitutional, 
on the ground that Congress had no authority to confer such 
powers on national banks. Mr. Justice Ostrander, who deliv- 
ered the opinion of the Court, discussed this question as fol- 
lows : 

"The power of Congress to create national banks is sustained 
upon the theory that: 

'A bank, to the government, "is a convenient, a useful, and 
essential instrument in the prosecution of its fiscal opera- 
tions." McCulloch v. State of Maryland, 4 Wheat. 316, 
4 L. Ed. 579. 

'The bank is not considered as a private corporation, whose 
principal object is individual trade and individual profit, 
but as a public corporation, created for public and national 
purposes. That the mere business of banking is, and in its 
own nature, a private business, and may be carried on by 
individuals or companies having no political connection 
with the government, is admitted ; but the bank is not such 
an individual or company. It was not created for its own 
sake, or for private purposes. It has never been supposed 
that Congress could create such a corporation. * * * 
Why is it that Congress can incorporate or create a bank? 
This question was answered in the case of McCulloch v. 
State of Maryland. It is an instrument which is "neces- 
sary and proper" for carrying on the fiscal operations of 
the government. Can this instrument, on any rational 
calculation, effect its object, unless it be endowed with that 
faculty of lending and dealing in money which is con- 
ferred by its charter? If it can, if it be as competent to 
the purposes of government without as with this faculty, 
there will be much difficulty in sustaining that essential 
part of the charter. If it cannot, then this faculty is nec- 
essary to the legitimate operation of government, and was 
constitutionally and rightfully engrafted on the institution. 
The operations of the bank are believed not 



* 
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only to yield the compensation for its services to the gov- 
ernment, but to be essential to the performance of those 
services. Those operations give its value to the currency 
in which all the transactions of the government are con- 
ducted. They are therefore inseparably connected with 
those transactions. They enable the bank to render those 
services to the nation for which it was created and are 
therefore of the very essence of its character, as national 
instruments. The business of the bank constitutes its ca- 
pacity to perform its functions as a machine for the money 
transactions of the government. Its corporate character is 
merely an incident, which enables it to transact the busi- 
ness more beneficially.' Osborn v. The Bank of the United 
States, 9 Wheat. 738, 6 L. Ed. 204. 

"See, also, Farmers' & Mechanics' Nat. Bank v. Dearing, 91 
U. S. 29, 23 L. Ed. 196. 

"Undoubtedly all presumptions are in favor of the constitu- 
tionality of the act in question here, and Congress is the 
judge, within the exercise of its powers, of the functions a 
national bank should perform. But in the reasoning of the 
judges, in the opinions to which I have referred, I find, I 
think, a conclusive argument supporting the proposition 
that Congress has exceeded its constitutional powers in 
granting to banks the right to act as trustees, executors, 
and administrators. If for mere profit it can clothe this 
agency with the powers enumerated, it can give it the 
rights of a trading corporation, or a transportation com- 
pany, or both. There is, as Judge Marshall points out, a 
natural connection between the business of banking and the 
carrying on of federal fiscal operations. There is none ap- 
parently between such operations and the business of set- 
tling estates or acting as trustees of bondholders. This 
being so, there is in the legislation a direct invasion of the 
sovereignty of the State which controls not only the devo- 
lution of estates of deceased persons and the conducting 
of private business within the State, but as well the crea- 
tion of corporations and the qualifications and duties of 
such as may engage in the business of acting as trustees, 
executors, and administrators. Such an invasion I think 
the court may declare and may prevent by its order upon 
the offending agency. 

"I concur, therefore, in the conclusion reached by Mr. Jus- 
tice Brooke." 

So, the Court held that the national bank had no right to act 
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as trustee, and its decision was based solely upon the ground 
that Congress had no authority under the Constitution to confer 
such powers upon national banks. 

The Supreme Court of the United States. 

The case of Fellows ex rel. Union Trust Co. v. First Nat- 
ional Bank of Bay City was promptly transferred to the Su- 
preme Court of the United States on a writ of error, and thus 
the question whether it was within the constitutional power of 
Congress to confer upon national banks the right to act as trus- 
tee, executor, administrator and registrar of stocks and bonds 
was squarely presented for a decision by the highest court of 
the land. 36 

With the consent of the Court, Hon. Milton C. Elliott, coun- 
sel for the Federal Reserve Board, in conjunction with the So- 
licitor General of the United States, filed a brief on behalf of 
the United States as amicus curiae and orally argued the case 
in support of the constitutionality of the Act. On the other 
hand, the Trust Company Section of the American Bankers' 
Association retained very eminent counsel, Mr. Henry M. 
Campbell and the late Mr. John G. Johnson, who filed a brief 
and argued the case in behalf of the trust companies. 

Arguments of Counsel. 

The argument of the counsel for the Federal Reserve Board 
was substantially as follows : 37 Every intendment is in sup- 
port of the constitutionality of the Act. 38 It is well settled that 
Congress has power to incorporate banks to be used as instru- 
mentalities of the government in the conduct of its fiscal af- 
fairs. 39 The power to create carries with it the power to pre- 

*• First National Bank v. Fellows, 244 U. S. 416. 

* The following is a mere summary of the chief points of the brief 
of the counsel for the Federal Reserve Board, the substance of which 
was published at length in the Federal Reserve Bulletin, vol. 3, p. 254. 

M Citing Buttfield v. Stranahan, 192 U. S. 470, 492; Hepburn v. Gris- 
wold, 8 Wall. 603; Legal Tender Cases, 12 Wall. 457. 

" Citing McCulloch v. Maryland, supra; Osborn v. United States 
Bank, supra; Slaughter-House Cases, 16 Wall. 36; Legal Tender Case, 
110 U. S. 421; Luxton v. North River Bridge Co., 153 U. S. 525; Chris- 
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serve, and, therefore, Congress may vest in national banks any 
powers it deems necessary to preserve the national banking sys- 
tem or the corporate entity of individual banks. 40 The powers 
thus granted may be either public or private in nature. 41 Such 
powers, though private in nature, need not be even incidental to 
the conduct of the government's fiscal affairs. It is sufficient if 
they are necessary to the successful operation of the bank. The 
character of the powers and the degree of their necessity are 
matters of legislative discretion. 42 While it is not essential that 
the powers conferred be incidental to the ordinary banking 
functions, nevertheless the powers specified in Section 11 (k) 
are, in fact, exercised quite generally by corporations which 
also exercise commercial banking powers and are similar in 
many respects to other corporate powers exercised by commer- 
cial banks, including national banks. The laws of forty-four 
of the forty-eight States and also of the District of Columbia 
provide for the formation of corporations with authority to 
exercise both fiduciary and commercial banking powers. 43 In 

topher v. Norvell, 801 U. S. 216; Wilson v. Shaw, 804 U. S. 24; Rob- 
inson v. Turrentine, 59 Fed. S54; Dolley v. Abilene National Bank, 179 
Fed. 461; Larabee v. Dolley, 175 Fed. 365; Veazie Bank v. Fenno. 8 
Wall. 533; Mercantile Trust Co. v. Texas & P. R. Co., 216 Fed. 225; 
Easton v. Iowa, 188 U. S. 220; Farmers' National Bank v. Dearing, 91 
U. S. 29. 

40 Citing Osborn v. United States Bank, supra; McCulloch v. Mary- 
land, supra; Legal Tender Cases, supra; Farmers' National Bank v. 
Dearing, supra; Easton v. Iowa, supra. 

"■ Citing Osborn v. United States Bank, supra. 

" Citing Osborn v. United States Bank, supra; McCulloch v. Mary- 
land, supra; Legal Tender Cases, supra; Farmers' National Bank v. 
Dearing, supra; Easton v. Iowa, supra. 

43 Citing Alabama: Code of 1907, §§ 3518 and 3524; Arizona: Civil 
Code, 1913, §§ 284-305; Arkansas: Section 2, Act of April 13, 1903; 
California: California Bank Act of March 1, 1909, as amended May 6, 
1913, § 22; Colorado: Revised Statutes 1908, § 305, subdivisions 7 and 
10; Connecticut: Laws 1913, chapter 194, § 8; Delaware: Special acts 
of legislature incorporating trust companies authorize the exercise of 
banking powers; District of Columbia: 31 United States Statutes, chap- 
ter 854. subchapter eleven, §§ 715 to 748; Florida: Act of June 5, 1911, 
§ 3, chapter 6425, Laws of Florida; Georgia: Code, 1914, § 2817; 
Idaho: Session Laws, 1911, chapter 124, § 20; Illinois: Section 1, chap- 
ter 16a of Hurd's Revised Statutes of Illinois, 1915-1916; Indiana: Laws 
of 1915, chapter 97; Iowa: Code of Iowa, Supplement, 1913, § 1899d, 
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order to compete successfully with state banks and trust com- 
panies, national banks must be given powers substantially sim- 
ilar to those enjoyed by state corporations; and, therefore, it 
was not an unreasonable exercise of its discretion for Con- 
gress to determine that the powers of national banks should be 
enlarged by the addition of those specified in Section 11 (k) 
of the Federal Reserve Act. Furthermore, Section 11 (k) has 
a direct relation to the underlying purpose of the Federal Re- 
serve Act — the creation of a new basis for non-metallic cur- 
rency to be supported by a cohesive banking system which 
should include a majority of the banks of the United States, 
and insure a currency stable in character and elastic in volume. 
The counsel for the trust companies, on the other hand, ar- 

page 683; Kansas: Laws of 1907, chapter 425; Kentucky: Kentucky 
Statutes, 1915, § 612a; Louisiana: Act 45, Laws of 1902, page 59; 
Maine: Laws of 1907, chapter 96, page 93; Maryland: Special acts of 
legislature incorporating trust companies authorize the exercise of 
banking powers; Massachusetts: Chapter 116, Revised Laws. 1902, §§ 
12 and 13; Minnesota: General Statutes, 1913, §§ 6409, 6416, 6417; Mis- 
sissippi: Section 263; Mississippi Code. 1906, as amended by chapter 
125 of the acts of 1914; Missouri: Laws of 1907, article XII, § 5, pages 
135 and 136; Montana: Revised Code, 1907, title 2, chapter 2, §§ 3927, 
3928, 3930, and 3937; Nevada: Revised Laws of Nevada, 1912, § 620; 
New Hampshire: Special acts of legislature incorporating trust com- 
panies authorized the exercise of banking powers. Laws 1915, chap- 
ter 109, § 34, prohibit any corporation, national or state, from acting 
as administrator or executor; New Jersey: Laws of 1899, chapter 
174, § 6; New Mexico: Laws of 1915, chapter 67, §§ 2 and 3; New 
York: Laws of New York. 1914. volume 2, chapter 369, Article V, 
§ 185; North Carolina: Revised Laws, 1908, §§ :222, 228, 228a; North 
Dakota: Civil Code, chapter 22, §§ 4682 and 4689; Laws of 1903, 
chapter 195, § 1; Ohio: Laws of 1908, page 269, house bill 833, §§ 
1 and 4; Oklahoma: Session Laws of 1908, chapter 6, house bill 615, 
Article I, § 3; Oregon: General Laws, 1913, chapter 354, § 4; Rhode 
Island: Laws of 1908, chapter 1590, § 46; South Carolina: Acts of 
1903, act 37; South Dakota: Compiled Laws, 1913, vol. 2, p. 128za; 
chapter 225, Laws of 1911; Tennessee: Shannon's Code, 1896, §§ 
2090-2100; Code Supplement, 1904, §§ 3217-3273; Texas: McEachin's 
Civil Statutes Ann., 1913, vol. 1, article 380; Utah: Compiled Laws of 
1907, chapter 9, § 424; Vermont: Acts of 1910, No. 158; Virginia: 
Special acts of legislature incorportaing trust companies authorize 
the exercise of banking powers [see also Act, March 22, 1916]; 
Washington: Section 3349 of Remington & Ballinger's Codes and 
Statutes; West Virginia: Acts of 1903, chapter 7, § 1; Wyoming: 
Revised Statutes, 1899, § 3085. 
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gued substantially as follows : The United States Government 
is one of limited powers, and Congress has only such powers 
as are expressly enumerated and such incidental or implied 
powers as are necessary to give effect to the powers expressly 
conferred upon it. 44 The Constitution does not expressly au- 
thorize Congress to create corporations for any purpose; and 
Congress has implied authority to do so only when it is neces- 
sary or appropriate to the exercise of powers expressly 
granted. 45 It is conceded that Congress has no express power to 
grant the rights specified in Section 11 (k). Neither has it any 
implied power to do so; since it cannot define its own limitations, 
and the fiduciary powers specified in Section 11 (k) are neither 
necessary nor appropriate to the fiscal operations of the govern- 
ment. Fiduciary powers are not even incidental to the prosecu- 
tion of the private business of banks as banks. There can be 
no competition in Michigan, because banks in Michigan are 
not permitted to exercise fiduciary powers. Trust companies 
are not instrumentalities of the Federal Government; their 
functions are purely private, and they are, therefore, subject to 
the exclusive jurisdiction and control of the States. 46 It is well 
settled that a State has exclusive jurisdiction and authority over 
persons and property within its borders. 47 Even consent on 
the part of the state legislature permitting Congress to exercise 
dominion over the subjects included in Section 11 (k) would 
not be effective; since jurisdiction over the subject matter is 

" Citing McCulloch v. Maryland, supra; Martin v. Hunter's Les- 
see, supra; United States v. Harris, supra. See also Kansas v. Col- 
orado, 306 U. S. 46. 

" Citing McCulloch v. Maryland, supra; Osborn v. United States 
Bank, supra; Farmers' National Bank v. Dearing, supra; Davis v. 
Elmira Sav. Bank, 161 U. S. 275; Luxton v. North River Bridge Co., 
supra; McClellan v. Chipman, 164 U. S. 347; 26 Harv. Law Rev. 672. 

" Citing Mercantile Bank v. New York, 121 U. S. 138; Jenkins v. 
Neff, 186 U. S. 230. 

" Citing Pennoyer v. Neff, 95 U. S. 714; Overby v. Gordon, 177 U. 
S. 214; Brown v. Fletcher's Estate, 210 U. S. 82; United States v. 
Fox, 94 U. S. 315; Michigan Trust Co. v. Ferry, 228 U. S. 346; Dickin- 
son v. Seaver, 44 Mich. 624, 7 N. W. 182; Lafferty v. Peoples Savings 
Bank. 76 Mich. 35, 43 N. W. 34; American Missionery Assn. v. Hall 
138 Mich. 247, 101 N. W. 535. 
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fixed by the Federal Constitution, and this could be changed by 
nothing less than an amendment of the Constitution. 

The Decision of the Supreme Court. 

In a decision of far-reaching and vital importance, the Su- 
preme Court not only held that it was clearly within the consti- 
tutional power of Congress to vest in national banks the powers 
enumerated in Section 11 (k) of the Federal Reserve Act, but 
went still further and recognized the right of Congress to grant 
to national banks any and all powers necessary to enable them 
to meet successfully the competition of corporations created un- 
der the laws of the several States, and said that the States could 
not by discriminatory legislation nullify such action on the part 
of Congress nor prevent Congress from doing as to national 
banks as the state legislatures had done as to state banks. 

Chief Justice White said : 

"Although the powers given were new, the principles in- 
volved in the right to confer them were long since consid- 
ered and defined in adjudged cases. * * * 

"In McCulloch v. Maryland, 4 Wheat. 316, 4 L. Ed. 579, 
the bank had been incorporated by Congress with powers 
to transact business of both a governmental and of a pri- 
vate character. * * * it was held that although Con- 
gress was not expressly given the power to confer the 
charter, authority to do so was to be implied as appropri- 
ate to carry out the powers expressly given. * * * 
******** 

"In Osborn v. Bank of United States, 9 Wheat. 738, 6 L. Ed. 
204. * * * The ruling in effect was that although a 
particular character of business might not be, when iso- 
latedly considered, within the implied power of Congress, 
if such business was appropriate or relevant to the banking 
business, the implied power was to be tested by the right 
to create the bank and the authority to attach to it that 
which was relevant, in the judgment of Congress, to make 
the business of the bank successful. * * *" 

Then, after stating the facts of the case and reviewing the 
reasoning of the state court, he stated that the doctrine an- 
nounced by the state court was not only wholly inadequate to 
distinguish the case from McCulloch v. Maryland and Osborn 
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v. Bank, but, on the contrary, directly conflicted with what was 
decided in those cases, for the following reasons: 

"1. Because the opinion of the court, instead of testing the 
existence of the implied power to grant the particular 
functions in question by considering the bank as created 
by Congress as an entity, with all the functions and at- 
tributes conferred upon it, rested the determination as to 
such powers upon a separation of the particular functions 
from the other attributes and functions of the bank, and 
ascertained the existence of the implied authority to con- 
fer them by considering them as segregated; that is, by 
disregarding their relation to the bank as component parts 
of its operations, — a doctrine which, as we have seen, was 
in the most express terms held to be unsound in both of 
the cases. 

"2. Because while, in the premise to the reasoning, the right 
of Congress was fully recognized to exercise its legisla- 
tive judgment as to the necessity for creating the bank, 
including the scope and character of the public and private 
powers which should be given to it, in application the dis- 
cretion of Congress was disregarded or set aside by exer- 
cising judicial discretion for the purpose of determining 
whether it was relevant or appropriate to give the bank the 
particular functions in question. 

"3. Because even under this mistaken view the conclusion that 
there was no ground for implying the power in Congress 
was erroneous because it was based on a mistaken stand- 
ard, since, for the purpose of testing how far the func- 
tions in question which were conferred by the act of Con- 
gress on the bank were relevant to its business, or had any 
relation to discrimination by state legislation against 
banks created by Congress, it considered not the actual sit- 
uation, that is the condition of the state legislation, but an 
imaginary or nonexisting condition: that is, the assump- 
tion that, so far as the state power was concerned, the 
particular functions were in the state enjoyed only by in- 
dividuals or corporations not coming at all, actually or po- 
tentially, in competition with national banks. And the far- 
reaching effect of this error becomes manifest when it is 
borne in mind that, plainly, the particlar functions enume- 
rated in the statute were conferred upon national banks 
because of the fact that they were enjoyed as the result of 
state legislation by state corporations, rivals in a greater or 
less degree of national banks. 
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"4. In view of the express ruling that the enjoyment of the 
powers in question by the national bank would not be in 
contravention of state law, it follows that the reference of 
the court below to the state authorities over the particular 
subjects which the statute deals with must have proceeded 
upon the erroneous assumption that because a particular 
function was subject to be regulated by the state law, 
therefore Congress was without power to give a national 
bank the right to carry on such functions. But if this be 
what the statement signifies, the conflict between it and 
the rule settled in McCulloch v. Maryland and Osborn v. 
Bank of the United States, is manifest. What those cases 
established was that although a business was of a private 
nature and subject to state regulation, if it was of such a 
character as to cause it to be incidental to the successful 
discharge by a bank chartered by Congress of its public 
functions, it was competent for Congress to give the bank 
the power to exercise such private business in cooperation 
with or as part of its public authority. Manifestly this 
excluded the power of the state in such case, although it 
might possess in a general sense authority to regulate such 
business, to use that authority to prohibit such business 
from being united by Congress with the banking func- 
tion, since to do so would be but the exertion of State 
authority to prohibit Congress from exerting a power 
which, under the Constitution, it had a right to exercise* 
From this it must also follow that even although a busi- 
ness be of such a character that it is not inherently 
considered susceptible of being included by Congress in 
the powers conferred on national banks, that ride would 
cease to apply if, by state law, state banking corporations, 
trust companies, or others which, by reason of their busi- 
ness, are rivals or quasi rivals of national banks, are per- 
mitted to carry on such business. This must be, since the 
state may not by legislation create a condition as to a par- 
ticular business which would bring about actual or poten- 
tial competition with the business of national banks, and at 
the same time deny the power of Congress to meet such 
created condition by legislation appropriate to avoid the in- 
jury which otherwise would be suffered by the national 
agency. Of course, as the general subject of regulating 
the character of business just referred to is peculiarly 
within state administrative control, state regulations for 
the conduct of such business, if not discriminatory or so 
unreasonable as to justify the conclusion that they neces- 
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sarily would so operate, would be controlling upon banks 
chartered by Congress when they came, in virtue of author- 
ity conferred upon them by Congress, to exert such particu- 
lar powers. And these considerations clearly were in the 
legislative mind when it enacted the statute in question. 
This result would seem to be plain when it is observed (a) 
that the statute authorizes the exertion of the particular 
functions by national banks when not in contravention of 
state law; that is, where the right to perform them is ex- 
pressly given by the state law ; or what is equivalent, is de- 
ducible from the state law because that law has given the 
functions to state banks or corporations whose business in 
a greater or less degree rivals that of national banks, thus) 
engendering from the state law itself an implication of 
authority in Congress to do as to national banks that which 
the state law had done as to other corporations; and (b) 
that the statute subjects the right to exert the particular 
functions which it conferred on national banks to the ad- 
ministrative authority of the Reserve Board, giving besides 
to that Board power to adopt rules regulating the exercise 
of the functions conferred, thus affording the means of 
coordinating the functions when permitted to be dis- 
charged by national banks zvith the reasonable and nondis- 
criminating provisions of state law regulating their exer- 
cise as to state corporations, — the whole to the end that 
harmony and the concordant exercise of the national and 
state powers might result." [Italics ours.] 

As pointed out above, the Supreme Court was only called 
upon to pass on the constitutionality of the Act. But, possibly 
for the very purpose of clearing up the situation which existed 
in Illinois, it went much further and proceeded to lay down 
general principles as to what would not contravene the state 
laws. Of course, this part of the opinion is dictum; but it is 
very valuable in that it serves the very useful purpose of put- 
ting the world on notice as to the probable attitude of the Court 
if that question should ever be presented to it. 

Contravention of State Law. 

The Federal Reserve Board had construed Section 11 (k) as 
giving it authority to grant national banks permits to exercise 
fiduciary powers only when the laws of the States in which they 
were located did not expressly or by necessary implication pro- 
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hibit them from exercising such powers. The Supreme Court, 
however, in discussing the right of national banks to exercise 
trust powers under authority of Section 11 (k) had said: 

"* * * The statute authorizes the exercise of the partic- 
ular functions by national banks zvhen not in contraven- 
tion of the State law — that is, when the right to perform 
them is expressly given by the State law, or what is equiv- 
alent is deducible from the State law because that law has 
given the functions to State banks or corporations whose 
business in a greater or less degree rivals that of national 
banks thus engendering from the State law itself an 
implication of authority in Congress to do as to national 
banks that which the State law has done as to other corpo- 
rations." [Italics ours.] 

This language seemed susceptible of the interpretation that 
the Board was authorized to grant such permits in any State 
in which the law permitted competing state corporations to ex- 
ercise such powers, even though the state laws expressly or by 
necessary implication prohibited the exercise of such powers by 
national banks. Indeed, the language of the Court seemed to 
be a specific definition of the phrase, "when not in contraven- 
tion of State or local law." 

New York trust companies were extensively engaged in com- 
mercial banking business and were among the most active com- 
petitors of national banks. Yet the Federal Reserve Board had 
felt compelled to refuse to national banks located in that State 
permits to act as trustees, executors and adminitrators, because 
of a New York statute which provided that, "No corporation 
other than a trust company organized under the laws of this 
State shall have or exercise in this State the power to" act in 
these capacities. 48 The Board, however, did grant them per- 
mits to act as registrars of stocks and bonds, which did not 
come within the above prohibition. 

Following the decision of the Federal Supreme Court, cer- 
tain national banks located in New York again applied for per- 
mits to act as trustees, executors and administrators, claiming 
that the language quoted above from the opinion of the Court 

" Act of April 16, 1914, art. V, § 223, Laws of New York, 1914, chap. 
369, p. 1371. 
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amounted to a specific definition of the phrase "when not in 
contravention of state or local law," and that the Board could 
grant such permits whenever the laws of the State in which the 
applying bank was located had given the functions to state 
banks or trust companies whose business in a greater or less 
degree rivalled that of national banks. 

In view of its importance, the matter was referred to the At- 
torney General of the United States for an opinion. He held 
that the Board could not grant such powers to national banks 
located in New York, on the ground that, while Congress was 
fully empowered to authorize the Federal Reserve Board to 
grant permits to exercise such powers wherever such powers 
were exercised by competing state corporations, yet, by insert- 
ing the phrase "when not in contravention of State or local 
law" into the Act, Congress had refrained from exercising this 
power, and the Act as it then stood did not vest such authority 
in the Board.* 9 

Necessity for Amendment. 

While some States had entered into the spirit of the effort 
to coordinate the powers of state and national banks, and had 
enacted statutes expressly authorizing national banks to exer- 
cise such powers, 50 the laws of other States permitted state cor- 
porations to exercise such powers but either expressly or by 
necessary implication denied such powers to national banks. 51 
Thus, in the latter class of States, the purpose of Section 11 
(k) was being defeated, and national banks were being com- 
pelled to compete with state trust companies and banks exercis- 
ing trust powers without the advantage of being able to exer- 
cise these broader powers themselves. 

In order to coordinate perfectly the powers of state and nat- 

" Opinion Atty. Gen., Nov. 26, 1917, 4 Fed. Res. Bulletin 12. 

80 Colo., Act July 12, 1915; Del., Act Apr. 18, 1917; Ga., Act Aug. 21, 
1917; Ind., Act March 8, 1915; Iowa Code, 1913. as amend., § 1889-d; 
Ohio Code, as amend., § 9764, subsections 1, 2, 3; S. Dak., Act March 6, 
1915; Vt., Act Apr. 2, 1915; Va., Act March 27, 1914; Wash., Act March 
10, 1917, § 16. 

*' Calif. Bank Act of March 1, 1909, as amended 1913, § 6, 90; Minn. 
Stat., 1913, § 6340; Laws of N. J., 1889, chap 174, § 1; Laws of N. Y., 
1914, chap. 369, § 223. 
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ional banks, therefore, and to enable national banks to com- 
pete with state banks and trust companies on a basis of equal- 
ity, it was necessary that Section 11 (k) should be amended so 
as to authorize specifically the granting of such powers to nat- 
ional banks in any State in which the state laws permitted com- 
peting state corporations to exercise such powers; and such an 
amendment was recommended by the Federal Reserve Board. 5 - 

Regulation of Trust Business. 

The language of the Supreme Court in discussing the fact 
that, "the statute subjects the right to exert the particular func- 
tions which it confers on national banks to the administrative 
authority of the Federal Reserve Board, giving besides to that 
Board power to adopt rules regulating the exercise of the func- 
tions conferred, thus affording the means of coordinating the 
functions when permitted to be discharged by national banks 
with the reasonable and non-discriminatory provisions of state 
lajw regulating their exercise as to state corporations — the 
whole to the end that harmony and the concordant exercise of 
the national and state power might result," called forth a de- 
mand upon the part of the trust companies that the Board sub- 
ject national banks exercising trust powers to restrictions sim- 
ilar to those imposed on state trust companies by the state laws. 
This suggestion was voiced in an open letter from the Trust 
Company Section of the American Bankers' Association to the 
Governor of the Federal Reserve Board, which, after quoting 
the language of the Supreme Court and describing the restric- 
tions imposed by state laws on trust companies, concluded as 
follows : 53 

"Following the spirit of the decision of Chief Justice White, 
it is obvious that if trust powers are conferred upon nat- 
ional banks to enable them to compete upon equal terms 
with state banks and trust companies, those powers should 
be, as nearly as possible, exerted under conditions similar 
to those imposed by state laws upon domestic corporations. 



M 4th Ann. Rep. Fed. Res. Bd. (1917), pp. 26, 27. 
M Journal, Am. Bankers Assn., vol. 10, p. 469 (Dec, 1917), The 
Chronicle, vol. 105, p. 2135. 
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Any other course would be not only manifestly unfair but 
would disregard the judgment of the state authorities as 
to the manner in which trusts should be best administered, 
something 'peculiarly within state administrative control.' 
"The present regulations of the Board to a certain extent 
recognize the principles above stated, but are not, in our 
opinion, adequate to insure fair competition with state 
corporations upon equal terms, and so without presuming 
to indicate in any way whatsoever the character of instruc- 
tions to be issued, it is respectfully suggested by the Exec- 
utive Committee of the Trust Company Section of the 
American Bankers' Association, which can properly speak 
for the trust companies of the country, that in granting 
these powers to national banks, such restrictions should 
be imposed as to segregation of funds, and their invest- 
ment, capital requirements, examinations, and deposit of 
securities with some approved depository, such as a Federal 
Reserve Bank, as will correspond to like requirements im- 
posed upon state banks and trust companies exercising 
similar powers in the state in which the national bank is 
located." 

The Board not only continued to recognize these principles 
in its regulations, as it had done from the very first, but went 
much further and advocated their embodiment in a proposed 
amendment to Section 11 (k) wherein it was sought "to place 
national banks as nearly as possible on a parity with competing 
trust companies." 

The Amendment of September 26, 1918. 

After much bitter opposition and criticism on the part of cer- 
tain trust companies, Congress, by an Act approved September 
26, 1918, which was based upon the recommendation of the 
Federal Reserve Board and embraced all of its suggestions, 
amended Section 11 (k) to read as follows: 

"Section 1 1 : The Federal Reserve Board shall be authorized 
and empowered: 

******** 

"(k) To grant by special permit to national banks applying 
therefor, when not in contravention of State or local law, 
the right to act as trustee, executor, administrator, regis- 
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trar of stocks and bonds, guardian of estates, assignee, re- 
ceiver, committee of estates of lunatics, or in any other fi- 
duciary capacity in which State banks, trust companies, or 
other corporations which come into competition with nat- 
ional banks are permitted to act under the laws of the 
State in which the national bank is located. 

"Whenever the laws of such State authorize or permit the 
exercise of any or all of the foregoing powers by State 
banks, trust companies, or other corporations which com- 
pete with national banks, the granting to and the exercise 
of such powers by national banks shall not be deemed to 
be in contravention of State or local law within the mean- 
ing of this Act. 

"National banks exercising any or all of the powers enumer- 
ated in this subsection shall segregate all assets held in 
any fiduciary capacity from the general assets of the bank 
and shall keep a separate set of books and records show- 
ing in proper detail all transactions engaged in under au- 
thority of this subsection. Such books and records shall 
be open to inspection by the State authorities to the same 
extent as the books and records of corporations organized 
under State law which exercise fiduciary powers, but noth- 
ing in this Act shall be construed as authorizing the State 
authorities to examine the books, records, and assets of 
national banks which are not held in trust under authority 
of this subsection. 

"No national bank shall receive in its trust department de- 
posits of current funds subject to check or the deposit of 
checks, drafts, bills of exchange, or other items for collec- 
tion or exchange purposes. Funds deposited or held in 
trust by the bank awaiting investment shall be carried in a 
separate account and shall not be used by the bank in the 
conduct of its business unless it shall first set aside in the 
trust department United States bonds or other securities 
approved by the Federal Reserve Board. 

"In the event of the failure of such bank the owners of the 
funds held in trust for investment shall have a lien on the 
bonds or other securities so set apart in addition to their 
claim against the estate of the bank. 

"Whenever the laws of a State require corporations acting 
in a fiduciary capacity, to deposit securities with the State 
authorities for the protection of private or court trusts, 
national banks so acting shall be required to make similar 
deposits and securities so deposited shall be held for the 
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protection of private or court trusts, as provided by the 
State law. 

"National banks in such cases shall not be required to execute 
the bond usually required of individuals if State corpor- 
ations under similar circumstances are exempt from this 
requirement. 

"National banks shall have power to execute such bonds 
when so required by the laws of the State. 

"In any case in which the laws of the State require that a 
corporation acting as trustee, executor, administrator, or 
in any capacity specified in this section, shall take an oath 
or make an affidavit, the president, vice president, cashier, 
or trust officer of such national bank may take the neces- 
sary oath or execute the necessary affidavit. 

"It shall be unlawful for any national banking association to 
lend any officer, director, or employee any funds held in 
trust under the powers conferred by this section. Any 
officer, director, or employee making such loan, or to 
whom such loan is made, may be fined not more than 
$5,000, or imprisoned not more than five years, or may be 
both fined and imprisoned, in the discretion of the court. 

"In passing upon applications for permission to exercise the 
powers enumerated in this subsection, the Federal Reserve 
Board may take into consideration the amount of capital 
and surplus of the applying blank, whether or not such 
capital and surplus is sufficient under the circumstances of 
the case, the needs of the community to be served, and any 
other facts and circumstances that seem to it proper, and 
may grant or refuse the application accordingly: Pro- 
vided, that no permit shall be issued to any national bank- 
ing association having a capital and surplus less than the 
capital and surplus required by State law of State banks, 
trust companies, and corporations exercising such pow- 
ers." 

Effect of the Amendment. 
It will be noted that the amendment extended the various ca- 
pacities in which national banks could act under authority of 
Section 11 (k) to include "guardian of estates, assignees, re- 
ceiver, committee of estates of lunatics'' and such other fiduci- 
ary capacities as are permitted to state banks, trust companies 
or other corporations which come into competition with nat- 
ional banks under the laws of the State in which the particular 
national bank making application is located. 
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Moreover, it provides that it shall not be deemed to be "in 
contravention of state or local law" to permit the exercise of 
such powers by national banks whenever the laws of the particu- 
lar State in which the applying national bank is located author- 
ize or permit the exercise of such powers by state banks, trust 
companies, or other corporations competing with national banks. 
This enables the Federal Reserve Board to permit national 
banks to act in these fiduciary capacities, where such powers 
are exercised by competing state institutions even though the 
state law discriminates against national banks in this respect, 
thereby correcting the situation in those States in which the 
state laws permitted state corporations engaging in commercial 
banking to exercise trust powers but forbade an)' other corpora- 
tions from doing so. 

On the other hand, the amendment prescribes that all assets 
held in any fiduciary capacity shall be segregated from the gen- 
eral assets of the bank : that a seperate set of books and records 
shall be kept: that such books and records shall be open to ins- 
pection by the state athorities; that national banks shall not re- 
ceive in their trust department deposits of current funds sub- 
ject to check or the deposit of checks, drafts, or similar in- 
struments: that trust funds deposited with the general assets 
of the bank shall be properly secured: that the owner of such 
funds shall have a lien on the securities set apart to protect 
these funds : that national banks acting as fiduciaries shall com- 
ply with state requirements as to deposits of securities with the 
state authorities: that national banks shall not be required to 
execute bonds if state corporations under similar circumstances 
are excused from giving such bonds: that national banks shall 
have the power to execute such bonds when necessary: that 
oaths or affidavits required may be executed by officers of 
national banks, and that it shall be unlawful for a national bank 
to lend trust funds to any bank officer, director or employee. 
Thus Congress met the demand of the trust companies that in 
accordance with the suggestion inferred from the language of 
the Supreme Court, national banks exercising trust powers be 
subjected to the same restraints, safeguards and regulations as 
state trust companies. 
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And last, but by no means least, it provides that the Federal 
Reserve Board in passing upon applications of national banks 
for permits to exercise trust powers may take into considera- 
tion the amount of capital and surplus of the applying bank to- 
gether with other facts and circumstances, and vests in the 
Board the discretionary power to grant or refuse such permits 
according to whether it considers the capital and surplus of the 
applying bank sufficient. The Board, however, is expressly for- 
bidden to grant permits to national banks having capital and 
surplus less than that required by state law of state banks and 
trust companies exercising such powers. 

This amendment was a long stride towards a perfect coordi- 
nation of the powers of state and national banking institutions. 

Success in Eliminating Discrimination. 

That the amendment was successful in correcting the situa- 
tion in those States which permitted state banks to exercise fi- 
duciary powers but either expressly or by necessary implication 
forbade national bank to do so, appears from a recent decision 
of the Supreme Court of New York. 54 

A national bank which had obtained a permit to act in fiduci- 
ary capacities under Section 11 (k) as amended was appointed 
special guardian in a proceeding for the sale of real estate of an 
infant. The purchaser objected to the title on the ground that 
national banks could not act as special guardians under the 
state law relating to such proceedings, which read as follows : 55 

"Upon an application to sell, mortgage, release, or lease real 
property or an interest in real property of an infant, the 
court must appoint a suitable person to be the special 
guardian of the infant with respect to the proceedings, 
who must thereupon file with the clerk a bond * * *. 
Any trust company authorized by the laws of this State to 
act as general guardian of the estate of an infant without 
giving security may be appointed such special guardian, 
and in such case the court, in the order of appointment, 
may dispense with the giving and filing of any such bond." 

M In re Mollineaux, 109 Misc. Rep. 75, 179 N. Y. Supp. 90. 
H N. Y. Code Civ. Proc, § 2352. 
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The purchaser contended that, if a corporation might be ap- 
pointed a special guardian, the section above quoted contained 
a limitation which confined such corporate appointee to a state 
trust company. On a motion to compel acceptance of the title, 
the court held that the national bank was eligible for the ap- 
pointment, and granted the motion. 

In the course of his opinion, Mr. Justice Kapper discussed 
the effect of the decision of the Federal Supreme Court as fol- 
lows: 

"* * * in the case of National Bank v. Union Trust Co. 
(224 U. S., 416) The United States Supreme Court has 
rendered futile any controversy over the powers of nat- 
ional banks to act as fiduciaries. That decision goes to 
the extent of declaring the principle that when Congress, 
in the exercise of its constitutional powers, has clothed 
national banks with authority to exercise the functions 
possessed by rival state corporations of a similar character 
the State is without power to nullify such action by Con- 
gress by discriminatory legislation in favor of state cor- 
porations. The state may reasonably regulate the exercise 
of the powers so conferred, but may not prohibit. * * * 

Then, referring to the first two paragraphs of Section 11 (k) 
as amended, he discussed their effect as follows : 

"* * * Hence we see that Congress, by appropriate leg- 
islation, has vested national banks with power to act in 
enumerated trust capacities, and under the cited decision 
of the United States Supreme Court such legislation be- 
came the controlling and paramount law. superior to any 
inconsistent state legislation. In my judgment the State 
no longer has power to prohibit the exercise within its do- 
main of the powers and functions so conferred upon such 
banks, and no power to accomplish this result indirectly 
by discrimination in favor of local corporations and 
against national banks or agencies of similar character. 
And any prior state legislation which limited the exercise 
of specified powers to certain specified state corporations or 
agencies became inoperative when Congress clothed fed- 
eral corporations and agencies of a rival character with 
like power. * * *" 
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What Powers May Be Granted? 

One of the first questions to arise for determination in the 
administration of Section 11 (k) as amended was whether the 
Federal Reserve Board could permit national banks to exercise 
powers specifically enumerated in the Act but which competing 
state corporations are not permitted to exercise in the States 
in which the particular national banks are located — or, stating 
it differently, whether in granting trust powers to a national 
bank the Board is limited to those powers which competing 
state corporations are authorized or permitted to exercise. 

The general counsel of the board, 86 rendered an opinion in 
which he reached the conclusion that the Board may properly 
permit any national bank to exercise any of the powers speci- 
fied in the Act, regardless of whether competing state corpo- 
rations can exercise such powers, provided that there is no ex- 
press provision of the laws of the State in which the national 
bank is located which either directly or by necessary implica- 
tion prohibits national banks from exercising such powers ; and, 
even if there is such an express statute, the Board may issue its 
permit if any state bank, trust company or other competing 
state corporation in that State is permitted to exercise such 
powers. The Federal Reserve Board approved this opinion 
and published it in its official publication, the Federal Reserve 
Bulletin, thus adopting tho conclusion of the general counsel 
as its own. 87 

The general counsel supported his conclusion by the follow- 
ing argument: 

"The phrase 'when not in contravention of state or local law' 
is the only restrictive clause applicable in this discussion, 
for it is apparent that the succeeding paragraph is permis- 
sive rather than restrictive and operates solely as an ex- 
ception to the restrictive clause of the first paragraph. The 
purpose of this exception was merely to insure to a nat- 
ional bank the right to exercise fiduciary powers in any 

" Geo. L. Harrison, who had recently been appointed to succeed Mil- 
ton C. Elliott, upon the resignation of the latter to resume private 
practice. 

" 5 Fed. Res. Bulletin 363. 
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case where a state bank, trust company, or other compet- 
ing corporation is permitted under the state law to exer- 
cise those powers, even if the state law should contain an 
express provision either directly or by necessary implica- 
tion prohibiting national banks from doing so. 

"In other words, the sole fact that Congress expressly pro- 
vided that it is not in contravention of state law within the 
meaning of the first paragraph of Section 11 (k) for a 
national bank to exercise any fiduciary power which a state 
bank or trust company may exercise, cannot of itself rea- 
sonably be construed to imply that it is in contravention 
of state law for a national bank to exercise a fiduciary 
power which a state bank or trust company cannot exer- 
cise. If that had been the intention of Congress the term 
'when not in contravention of state of local law' would 
have been omitted from the first paragraph and the second 
paragraph would have been made to read substantially as 
follows : 

" 'No national bank shall be permitted to exercise any of the 
foregoing powers which neither state banks, trust compa- 
nies, nor other competing corporations are permitted to 
exercise under the state law.' 

"That, however, was not done. The restrictive phrase 'when 
not in contravention of state or local law' was retained in 
the first paragraph without change and the supplementary 
paragraph was inserted solely to protect national banks 
from any possible discrimination on the part of state leg- 
islators. In short, while giving to the legislature of each 
State, in the first paragraph, the right expressly to prohibit 
national banks from exercising fiduciary powers, Con- 
gress, in the second paragraph, eliminates the possibility 
of discrimination against national banks by providing, as 
a rule of law, ,that no state statute shall be construed to 
prohibit a national bank from exercising any fiduciary 
power which a state bank, trust company, or other com- 
peting corporation can exercise." 

In accordance with the opinion of its general counsel, the 
Federal Reserve Board grants permits to national banks to ex- 
ercise all powers enumerated in the Act, even though such pow- 
ers may not be exercised by state corporations, unless there is 
some state law which either expressly or by necessary implica- 
tion prohibits the exercise of such powers by national banks. 
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It also permits them to exercise any other strictly "fiduciary ' 
power which state banks or trust companies are permitted to 
exercise in the state in which the national bank is located. And, 
even if there is a state law which expressly or by necessary im- 
plication forbids national banks to exercise certain fiduciary 
powers, the Board permits national banks to exercise those 
powers if competing state corporations are permitted to do so. 
In granting permits to exercise powers not enumerated in the 
Act, the Board, as a matter of practice, does not specify such 
powers, but merely follows the language of the Act and author- 
izes the national bank to act "in any other fiduciary capacity in 
which state banks, trust companies, or other corporations which 
come into competition with national banks are permitted to act 
under the laws of" the State in which the national bank is lo- 
cated. It is clear that to attempt to enumerate by way of an- 
ticipation the capacities in which national banks may act under 
the general power to act "in any other fiduciary capacity" would 
be highly impractical if not impossible. The Board, therefore, 
leaves for future determination what powers may be exercised 
under this general authority. 

Conclusion. 

The interest which national banks are manifesting in the 
trust business is indicated by the fact that over a thousand of 
them have obtained permits from the Federal Reserve Board to 
act in fiduciary capacities under authority of Section 11 (k). 

It is believed that this broadening of the functions of national 

banks is but a natural and proper development and growth of 

their business; and that it will not only accomplish its primary 

purpose of enabling them to continue to exist in competition 

with state banks and trust companies, but will also open up to 

them vast new fields of service and greatly enhance their value 

to the community. 

Walter Wyatt. 
Washington, D. C. 



